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near-final number on the table. To be sure, there 
are risks in giving such advice—it can back-fire. 
But mediators often help choreograph the bar-
gaining dance that leads to settlement. 

When we are using caucus sessions, we have 
information that the parties lack regarding each 
side’s flexibility or lack of it. In this case, the 
advice worked. My suggestion that the manufac-
turer proceed somewhat more slowly—moving 
to $4.375 million from $4.5 million, instead of 
moving more aggressively—was effective: It elic-
ited an offer from the insurer that settled the case.

The bottom line is that mediation requires 
creativity at times, regarding process as well as 
outcome. Mediators often play different roles 
at different stages of a case. At the same time, 
it is vital that the mediator and the parties and 
counsel agree, as they did in this case, on every 
important aspect of the process, or the media-
tion is likely to fail. 

What is at the heart of regret?
Regret is a negative emotion 

and is classified as a subcategory 
of sadness. It can be linked to feelings 
of shame, embarrassment, depression, 
annoyance, or guilt—although regret 
is considered to be distinct from 
guilt. Scientists contend that guilt 
is a much deeper emotional form of 
regret, and is derivative or subordinate 
in terms of emotional valence or intensity. 

Although often used interchangeably, 
regret and remorse are not the same. Remorse 
has a stronger nexus to specific past actions 
that are considered by society, or in rela-
tionships, to be hurtful, shameful, or violent. 
Remorse is coupled with acknowledgement, 
redemption, and apology. 

Regret bounces around us internally as we 
reflect on our decisions, actions, and omissions.

Anticipated regret is common. Research indi-

cates that people tend to overestimate how much 
regret they will feel in the future based upon their 
decisions and actions. Many contend that antici-

pated regret—about how badly you think 
you will feel—is overestimated probably 

since bad outcomes can be attributed 
to luck, unusual conditions, actions of 
others, or other external factors, rather 
than to internal shortcomings. 

Buyer’s Remorse is really Buyer’s 
Regret. And Seller’s too.

MEDIATION FORGIVES

Metaphorically, that is what we often do as 
mediators: deal with the anticipated regret of 
all participants by … anticipating it. Regret 
is massaged at every possible step we see it, 
including our own. 

In my early days as a mediator, more expe-
rienced mediators claimed that mediation is a 
forgiving process. The message was not to beat 
yourself up with regret for what you said, or 
didn’t say, during the sessions. Just move for-
ward and make your next move, and generally 
phrase your answer in the form of a question.

It’s good advice to mediators then, and 
now. So, where does regret thrive, or hide, in 
mediation sessions?

My experience with participants is that regret 
can choke off the proverbial light at the end of 
the tunnel, as choices are narrowed and it’s time 
to decide. Regret is usually the last emotional 
barrier precluding resolution. No lawyer or client 

wants to leave money on the table. Most people 
avoid suffering a sure loss over accepting a future 
risk, which is known as prospect theory. 

Lawyers contest all facts, behaviors, and 
decisions with the clearer vision of hindsight. 
Bluster too easily morphs into the zealous advo-
cacy of the lawyer code of professional respon-
sibility. “Getting to yes” is typically tinged with 
doubt, especially when opposing attorneys con-
gratulate you on the great deal you just made 
for your own side at the expense of their clients. 

HOW NOT TO ‘LET IT GO’

The phrase “Let it Go” and regret are intrinsi-
cally linked. They are two-sides of the Choice 
Coin, which is heavily affected by cognitive 
biases. University of Chicago Prof. Richard 
Thaler, who had cameo role in the hit movie, 
The Big Short, explaining the 2008 financial 
crisis, coined the term the Endowment Effect.

It is a basic concept: people’s valuation of a 
right or asset is not objective and consistent but 
is dependent on the context of possession or 
ownership. The Endowment Effect holds that 
people demand more to give up the right or 
asset they have than the same individual would 
pay to acquire it. 

Author Daniel Kahneman, when accept-
ing his Nobel Prize in 2002, recognized the 
effects in studying this cognitive bias. He noted 
that the existing situation becomes a “refer-
ent transaction” which creates an entitlement 
mentality; any diminishing of this entitlement 
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is considered internally unfair and is met with 
resistance or retaliation. 

Like any cognitive bias underpinning 
behavior economics, the Endowment Effect 
clashes with classic economic theory of con-
stant or fair market value, regardless of it being 
sold or purchased. Lawyers, risk managers, and 
insurance carriers benchmark claims against 
prior cases to calculate fair market value for 
their own book of business.

The Endowment Effect interacts with Sta-
tus Quo Bias, which is a preference for the 
current state of affairs that becomes a reference 
point where any change from that baseline may 
be perceived as a loss. 

Another cognitive bias, Loss Aversion, results 
in greater regret for action than for inaction, 
because greater regret is felt when a choice changes 
the status quo than when things stay the same.

EVALUATION NEUTRALITY

Plaintiffs and their counsel are affected by 
these cognitive biases. It’s usually unconscious, 
although enough has been written about them in 
the legal and popular press that some attorneys 
recognize they exist and use mediators to assist in 
the search for a claim’s fair market value. 

This is arguably an underpinning of the popu-
larity of what has been deemed “evaluative” media-
tion. The mediator is not under the weight of the 
Endowment Effect, Loss Aversion, Status Quo 
Bias, or other emotional factors and personal-
ity clashes which may have developed during 
the course of litigation. Impartiality includes the 
absence of many of the cognitive biases, irrational 
thought patterns, and emotional strains which 
attach to disputants and their representatives oper-
ating in the arena of advocacy and uncertainty.

The mediator’s lack of regret, and recognition 
of the sway of “regret avoidance” on the partici-
pants, especially claimants, are powerful pillars of 
the “Mediator Sense”—a frequent subject of these 
Master Mediator columns—leading to successful 
guidance of the parties to resolution.

Transparency is again recommended for 
transporting the participants through regret by 
exposing and discussing the emotional pull of 
regret. My tool of first choice is the certainty of 
closure to push regret out of the mediation room. 

A key obstacle is that you can only fully let 
go once, so it is easier, and safer, to procrasti-
nate and defer a decision to another time. 

Delay is not a loss, but just a preservation of 

any endowment, status quo and avoidance of the 
potential perceived loss which accompanies any 
promise. You can’t get to the choice-point of a 
mediation day without traversing the road of seri-
ous compromise. Put another way, the proposal 
on the evening bargaining table is a compromise 
or a reduction in expectation, or hope, of where 
the participant wanted to be in the morning. 

Mediators should nurture compromise 
slowly, and transparently, or the many mani-
festations of regret will swallow it whole.

I say to participants that the only way they 

will ever know if they would have been better off 
by going the litigation distance is to actually do it 
to the verdict and any appeals. I point out that the 
decision not to settle is also subject to the forces 
of regret; future expenses will be incurred and the 
return on investment may or may not be worth it. 

Either way, there is more opportunity for 
many more decisions while on the litigation 
trail, with any, or all of them, being regrettable. 
The decision today is like a one-off impact on 
the regret-o-meter. You close, suffer some self-
doubt, and then you move on unburdened by 
the legal claim. 

I tell disputants that they are going to live 
their lives the next day. I ask if it is healthier for 
them to live with the Buyer’s Regret of closure, 

rather than the constant push and pull of regret 
and other economic and emotional forces 
inherent in continued litigation. 

They understand this is usually a rhetorical 
query, since I have worked together with the 
parties to craft an endorsable resolution which 
minimizes risk, and regret. 
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No Regrets? 

The sticking point: A party won’t 
move forward because it fears, well, 
many things, but mostly that there is 
a better choice.

The blame: Regret is a negative 
emotion, with strong links to a lot of 
other bad feelings. It leads negotia-
tors down the wrong, blocked path.

How to deal with it: The mediator has 
a couple of approaches, including 
emphasizing the certainty of closure 
that can defeat regret. Examples are 
presented here, as the Master Media-
tor continues a series on sadness and 
other settlement-blocking emotions. 
Next month, a Mediator’s Toolkit will 
deal with all of them. 
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